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§816.87

to safely pass, adequate storage capac-
ity to safely contain, or a combination
of storage capacity and spillway capac-
ity to safely control, the probable max-
imum precipitation of a 6-hour precipi-
tation event, or greater event as speci-
fied by the regulatory authority.

(c) Spillways and outlet works shall
be designed to provide adequate protec-
tion against erosion and corrosion. In-
lets shall be protected against block-
age.

(d) Drainage control. Runoff from
areas above the disposal facility or
runoff from surface of the facility that
may cause instability or erosion of the
impounding structure shall be diverted
into stabilized diversion channels de-
signed to meet the requirements of
§816.43 and designed to safely pass the
round off from a 100-year, 6-hour design
precipitation event.

(e) Impounding structures con-
structed of or impounding coal mine
waste shall be designed so that at least
90 percent of the water stored during
the design precipitation event can be
removed within a 10-day period.

(f) For an impounding structure con-
structed of or impounding coal mine
waste, at least 90 percent of the water
stored during the design precipitation
event shall be removed within the 10-
day period following the design precipi-
tation event.

[48 FR 44029, Sept. 26, 1983, as amended at 53
FR 43606, Oct. 27, 1988]

§816.87 Coal mine waste: Burning and
burned waste utilization.

(a) Coal mine waste fires shall be ex-
tinguished by the person who conducts
the surface mining activities, in ac-
cordance with a plan approved by the
regulatory authority and the Mine
Safety and Health Administration. The
plan shall contain, at a minimum, pro-
visions to ensure that only those per-
sons authorized by the operator, and
who have an understanding of the pro-
cedures to be used, shall be involved in
the extinguishing operations.

(b) No burning or burned coal mine
waste shall be removed from a per-
mitted disposal area without a removal
plan approved by the regulatory au-
thority. Consideration shall be given to
potential hazards to persons working
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or living in the vicinity of the struc-
ture.

[48 FR 44029, Sept. 26, 1983]

§816.89 Disposal of noncoal mine
wastes.

(a) Noncoal mine wastes including,
but not limited to grease, lubricants,
paints, flammable liquids, garbage,
abandoned mining machinery, lumber
and other combustible materials gen-
erated during mining activities shall
be placed and stored in a controlled
manner in a designated portion of the
permit area. Placement and storage
shall ensure that leachate and surface
runoff do not degrade surface or ground
water, that fires are prevented, and
that the area remains stable and suit-
able for reclamation and revegetation
compatible with the natural sur-
roundings.

(b) Final disposal of noncoal mine
wastes shall be in a designated disposal
site in the permit area or a State-ap-
proved solid waste disposal area. Dis-
posal sites in the permit area shall be
designed and constructed to ensure
that leachate and drainage from the
noncoal mine waste area does not de-
grade surface or underground water.
Wastes shall be routinely compacted
and covered to prevent combustion and
wind-borne waste. When the disposal is
completed, a minimum of 2 feet of soil
cover shall be placed over the site,
slopes stabilized, and revegetation ac-
complished in accordance with §§816.111
through 816.116. Operation of the dis-
posal site shall be conducted in accord-
ance with all local, State and Federal
requirements.

(c) At no time shall any noncoal
mine waste be deposited in a refuse pile
or impounding structure, nor shall an
excavation for a noncoal mine waste
disposal site be located within 8 feet of
any coal outcrop or coal storage area.

[48 FR 44030, Sept. 26, 1983, as amended at 56
FR 65635, Dec. 17, 1991]

§816.95 Stabilization of surface areas.

(a) All exposed surface areas shall be
protected and stabilized to effectively
control erosion and air pollution at-
tendant to erosion.

(b) Rills and gullies, which form in
areas that have been regraded and
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topsoiled and which either (1) disrupt
the approved postmining land use or
the reestablishment of the vegetative
cover, or (2) cause or contribute to a
violation of water quality standards for
receiving streams shall be filled, re-
graded, or otherwise stabilized; topsoil
shall be replaced; and the areas shall be
reseeded or replanted.

[48 FR 1163, Jan. 10, 1983]

§816.97 Protection of fish, wildlife,
and related environmental values.

(a) The operator shall, to the extent
possible using the best technology cur-
rently available, minimize disturb-
ances and adverse impacts on fish,
wildlife, and related environmental
values and shall achieve enhancement
of such resources where practicable.

(b) Endangered and threatened species.
No surface mining activity shall be
conducted which is likely to jeopardize
the continued existence of endangered
or threatened species listed by the Sec-
retary or which is likely to result in
the destruction or adverse modifica-
tion of designated critical habitats of
such species in violation of the Endan-
gered Species Act of 1973, as amended
(16 U.S.C. 1531 et seq.). The operator
shall promptly report to the regulatory
authority any State- or federally-listed
endangered or threatened species with-
in the permit area of which the oper-
ator becomes aware. Upon notification,
the regulatory authority shall consult
with appropriate State and Federal fish
and wildlife agencies and, after con-
sultation, shall identify whether, and
under what conditions, the operater
may proceed.

(c) Bald and golden eagles. No surface
mining activity shall be conducted in a
manner which would result in the un-
lawful taking of a bald or golden eagle,
its nest, or any of its eggs. The oper-
ator shall promptly report to the regu-
latory authority any golden or bald
eagle nest within the permit area of
which the operator becomes aware.
Upon notification, the regulatory au-
thority shall consult with the U.S. Fish
and Wildlife Service and also, where
appropriate, the State fish and wildlife
agency and, after consultation, shall
identify whether, and under what con-
ditions, the operator may proceed.

§816.97

(d) Nothing in this chapter shall au-
thorize the taking of an endangered or
threatened species or a bald or golden
eagle, its nest, or any of its eggs in vio-
lation of the Endangered Species Act of
1973, as amended, 16 U.S.C. 1531 et seq.,
or the Bald Eagle Protection Act, as
amended, 16 U.S.C. 668 et seq.

(e) Each operator shall, to the extent
possible using the best technology cur-
rently available—

(1) Ensure that electric powerlines
and other transmission facilities used
for, or incidental to, surface mining ac-
tivities on the permit area are designed
and constructed to minimize electrocu-
tion hazards to raptors, except where
the regulatory authority determines
that such requirements are unneces-
sary;

(2) Locate and operate haul and ac-
cess roads so as to avoid or minimize
impacts on important fish and wildlife
species or other species protected by
State or Federal law;

(3) Design fences, overland conveyors,
and other potential barriers to permit
passage for large mammals, except
where the regulatory authority deter-
mines that such requirements are un-
necessary; and

(4) Fence, cover, or use other appro-
priate methods to exclude wildlife from
ponds which contain hazardous con-
centrations of toxic-forming materials.

(f) Wetlands and habitats of unusually
high value for fish and wildlife. The op-
erator conducting surface mining ac-
tivities shall avoid disturbances to, en-
hance where practicable, restore, or re-
place, wetlands, and riparian vegeta-
tion along rivers and streams and bor-
dering ponds and lakes. Surface mining
activities shall avoid disturbances to,
enhance where practicable, or restore,
habitats of unusually high value for
fish and wildlife.

(g) Where fish and wildlife habitat is
to be a postmining land use, the plant
species to be used on reclaimed areas
shall be selected on the basis of the fol-
lowing criteria:

(1) Their proven nutritional value for
fish or wildlife.

(2) Their use as cover for fish or wild-
life.

(3) Their ability to support and en-
hance fish or wildlife habitat after the
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